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 1.  TIME:  9:00   CASE#: MSC13-01909 
CASE NAME: BAJWA VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION FOR REQUEST SANCTIONS AND TO EXCLUDE 
FILED BY ROBERT HALF INTERNATIONAL, INC., et al. 
* TENTATIVE RULING: * 
 
Appear on 3/7/17 at 10:00 a.m. in Department 33. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00596 
CASE NAME: AGBABIAKA VS THE BANK OF NEW YORK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of AGBABIAKA 
FILED BY ROCKBRIDGE GROUP LLC 
* TENTATIVE RULING: * 
 

The demurrer filed by defendant Rockbridge Group, LLC as successor in interest to 
Tenant Access, Inc. is overruled.  Rockbridge shall file and serve its Answer to the Second 
Amended Complaint on or before March 12, 2017.   
 

The term “equitable tolling” encompasses a variety of circumstances under which the 
statute of limitations may be tolled.  Fraudulent concealment of wrongdoing by the defendant is 
just one of them.  (See Sagehorn, supra.)  The doctrine may also be used when an injured 
person has several legal remedies and, reasonably and in good faith, pursues one; where 
administrative remedies must be exhausted before a second action can proceed; or where a 
first action, “embarked upon in good faith, is found to be defective for some reason.”  (McDonald 
v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 99–100.)  The doctrine is 
“designed to prevent unjust and technical forfeitures of the right to a trial on the merits when the 
purpose of the statute of limitations—timely notice to the defendant of the plaintiff's claims—has 
been satisfied.”  (McDonald, supra, 45 Cal.4th at 99.)   

 
Equitable tolling requires three elements:  (1) timely notice to the defendant; (2) lack of 

prejudice to the defendant; and (3) reasonable and good faith conduct on the part of the plaintiff.  
(McDonald, supra, 45 Cal.4th at 102.)   

 
The SAC sets forth plaintiff’s conduct.   Whether that conduct was reasonable and in 

good faith cannot be resolved at the pleading stage.  Defendant asserts it has been prejudiced, 
but this is a demurrer, so defendant cannot present any evidence on that point.  Defendant 
argues it was not served until four and a half years after the accident.  However, defendant 
admits it is the successor in interest to Tenant Access, and the court’s file reflects that at least 
some papers were sent to Tenant Access in 2014.  (See Proof of Service attached to plaintiff’s 
Ex Parte Application for Extension of Time to file Pleading, filed October 10, 2014, and Proof of 
Service, Civil, filed January 29, 2015.) 

 
Plaintiff has adequately raised the issue of equitable tolling.  Whether that doctrine will 

apply will have to be determined at summary judgment or trial.  The principal case that 
defendant cites, Sagehorn v. Engle (2006) 141 Cal.App.4th 452, is distinguishable.  The only 
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issue the court had to decide in Sagehorn was whether the variation of the equitable tolling 
doctrine based on fraudulent concealment applied to a § 12(a)(1) action under the federal 
Securities Act of 1933.  Anything that the court said more broadly about equitable tolling was 
unnecessary to the decision and thus was dicta.  Further, Sagehorn discussed only a federal 
treatise and federal cases concerning the doctrine.   

 
The court is required to overrule the demurrer if the complaint states a cause of action 

on any legal theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.)  
The court find that it does.  (See McDonald, supra; see also Mito v. Temple Recycling Center 
Corp. (2010) 187 Cal.App.4th 276; Carlson v. Dep't of Fish & Game (1998) 68 Cal.App.4th 
1268. 
 
*** If argument is requested on the above tentative ruling, counsel shall contact 
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01594 
CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 
HEARING ON MOTION TO STAY DISSOLUTION AND VALUE MEMBERSHIP INTEREST 
FILED BY LEISURE HOTEL GROUP, LLC 
* TENTATIVE RULING: * 
 
 Defendant Leisure Hotel Group’s motion for an order staying dissolution, and to initiate a 
valuation proceeding, is granted.  (See, Corp. Code, § 17707.03, subd. (c).)  The Court finds 
that a valuation proceeding is not “premature,” as plaintiff Athwal argues.  If defendant LHG fails 
to timely pay the purchase price set by the appraisers, the Court will enter a judgment against 
LHG providing for involuntary dissolution.  (See, Corp. Code, § 17707.03, subd. (c)(3).) 
 
 The stay does not affect plaintiff Athwal’s causes of action against the individual 
defendants.  Those causes of action may proceed to judgment, and a separate judgment may 
be entered for or against the individual defendants. 
 
 A continued hearing is required to address several ancillary matters.  The continued 
hearing will be conducted on April 20, 2017, at 9:00 a.m., in Department 33.  The ancillary 
matters of concern are as follows. 
 
 Undertaking.  The governing statute requires defendant LHG to post an undertaking 
"with sufficient security to pay the estimated reasonable expenses, including attorney's fees, 
of [plaintiff Athwal] if the expenses are recoverable …”  (Corp. Code, § 17707.03, subd. (c)(2).)  
Neither side has briefed this aspect of the valuation proceeding.  Plaintiff Athwal shall file and 
serve papers addressing the amount of the undertaking he requests, on or before March 21, 
2017.  Defendant LHG shall file and serve responsive papers on or before April 4, 2017.  
 
 Valuation Date.  Plaintiff Athwal argues that the valuation date should not be the default 
set by statute: the date on which this dissolution action was commenced.  Plaintiff shall file a 
motion supporting this argument on or before March 21, 2017, and the intake clerk is directed to 
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set the motion for hearing on April 20, 2017, at 9:00 a.m., in Department 33.  (See, Corp. Code, 
§ 17707.03, subd. (c)(5).) 
 
 The Appraisers.  The parties shall meet and confer as to the three appraisers the Court 
will appoint.  If the parties cannot agree, each side shall file and serve a document with the 
names of its three proposed appraisers, on or before April 4, 2017.  The parties shall attach, 
as properly tabbed exhibits, the proposed appraisers’ resumes.  The parties shall also certify 
to the Court that the proposed appraisers have made the disclosures required by law, and that 
there is no ground for disqualification.  (See, Code Civ. Proc., § 1281.9; Cal. Rules of Court, 
rule 3.924, subd. (b).)  In selecting three appraisers from the names submitted by the parties, 
the Court will use as its primary criterion the appraisers’ experience in valuing properties similar 
to the hotel at issue in the case at bar.  The Court’s understanding is that defendant LHG must 
timely pay the full cost of the appraisal; if LHG’s counsel believes the law to be otherwise, the 
issue shall be addressed in the document naming LHG’s proposed appraisers. 
 
 Alternative Procedure.  This order shall not prevent the parties from agreeing to a more 
streamlined valuation procedure, subject to the Court’s approval.  If the parties so agree, they 
shall submit a proposed stipulation and order to the Court no later than April 4, 2017.  If the 
Court approves the stipulation, the April 20 continued hearing will be dropped from calendar. 
 
 Additional Provisions.  The Court’s tentative ruling for the April 20 continued 
hearing will include additional ‘housekeeping’ provisions concerning how the valuation process 
is conducted. 
 
*** If argument is requested on the above tentative ruling, counsel shall contact  
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-02007 
CASE NAME: HORACE VS. PARADISE SKATE 
HEARING ON PETITION TO APPROVE COMPROMISE OF PENDING ACTION 
FILED BY PAUL HORACE, GUARDIAN AD LITEM 
* TENTATIVE RULING: * 
 
Granted.  
 

  

 5.  TIME:  9:00   CASE#: MSC15-00444 
CASE NAME: GUAJARDO VS. CROWN AUTOMOTIVE 
SPECIALLY SET HEARING ON: MOTION TO DISQUALIFY COUNSEL 
SET BY PLAINTIFF ERNEST GUAJARDO 
* TENTATIVE RULING: * 
 
No tentative ruling.  Appear on 3/6/17 at 9:00 AM for hearing on this motion. 
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 6.  TIME:  9:00   CASE#: MSC15-01523 
CASE NAME: SAMAYOA VS. TARGET 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TARGET CORPORATION 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to March 16, 2017, at 9:00 a.m., in Department 9. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-00408 
CASE NAME: HENNIE THIEME VS. JOHN P. RICAFORT 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION COUNSEL FOR 
PLAINTIFF FOR FTA 1/25/17 AT CMC 
* TENTATIVE RULING: * 
 
Appear on 3/7/17 at 10:00 a.m. in Department 33. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-00408 
CASE NAME: HENNIE THIEME VS. JOHN P. RICAFORT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear on 3/7/17 at 10:00 a.m. in Department 33. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00538 
CASE NAME: KODUR VS. NORCAL CAJUN FOODS 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY NORCAL CAJUN FOODS II, INC. 
* TENTATIVE RULING: * 
 
Vacated per stipulation. 
 

  

10.  TIME:  9:00   CASE#: MSC16-00538 
CASE NAME: KODUR VS. NORCAL CAJUN FOODS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NORCAL CAJUN FOODS, INC., et al. 
* TENTATIVE RULING: * 
 
Vacated per Stipulation signed by Judge Austin.  See also #9. 
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11.  TIME:  9:00   CASE#: MSC16-00643 
CASE NAME: PERRELLI VS. VILLACANA 
HEARING ON MOTION TO COMPEL FURTHER RESPONSE TO FORM INTERROGS. 
FILED BY JUAN VILLACANA 
* TENTATIVE RULING: * 
 
The court adopts the recommendations of Discovery Facilitator Daniel White dated 
December 30, 2016 in their entirety.  Supplemental Answers to Form Interrogatories and 
Responses to Request for Documents with accompanying verifications shall be served no later 
than 3/23/17.  The court finds that the conduct of Plaintiff’s counsel in this dispute has been 
without substantial justification and for the purpose of subverting the discovery process.  
Sanctions in the amount of $4,050 are awarded as against B & D Law Group to be paid to 
Defendant’s counsel by 3/23/17.  Special set hearing regarding the status of payment of 
sanctions is set for 3/28/17 at 8:30 AM in Department 33. 
 
*** If argument is requested on the above tentative ruling, counsel shall contact  
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
 

  

12.  TIME:  9:00   CASE#: MSC16-00828 
CASE NAME: AUSTIN VS. GAMA IMPORT 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY ABODOLREZA ATEFI d/b/a Bay Auto Sale 
* TENTATIVE RULING: * 
 
 The motion to compel arbitration, brought by defendant Abodolreza Atefi d/b/a 
Bay Auto Sale, is granted.  (Code Civ. Proc., § 1281.2.)  This entire action is stayed, as against 
all parties, pending the outcome of the arbitration.  (Code Civ. Proc., § 1281.4.)  Defendant’s 
request for costs is premature; costs may be claimed after an arbitration award is confirmed, 
through the standard post-judgment procedures.  The basis for the ruling on the motion to 
compel is as follows. 
 
 Waiver.  The Court finds that defendant has not waived the right to compel arbitration.  
(See, St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195 
[waiver “is not to be lightly inferred” and “a party who resists arbitration on the ground of waiver 
bears a heavy burden”].)  Defendant wasn’t even named as a party until October 17, 2016, and 
asserted arbitration as the 27th affirmative defense in the answer filed on November 15, 2016.  
This motion was filed only two months later, on January 17, 2017. 
 
 Parties.  Having reviewed the parties’ evidence, the Court is satisfied that defendant is 
the seller under the subject purchase contract, and has standing to bring this motion in his 
capacity as the seller.  The suspended corporation Gama Import Motors, Inc. never became 
operational, and never had a dealer’s license.  Further, by suing defendant as DOE 1, plaintiff is 
estopped from asserting that defendant lacks standing under the contract.  (See. Complaint, 
¶¶ 7-11 [all DOE defendants liable as agents]; Dryer v. Los Angeles Rams (1985) 40 Cal.3d 
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406, 418 [alleged agent can compel arbitration].  See also, Rowe v. Exline (2007) 153 
Cal.App.4th 1276, 1284-90 [standing as alter ego or by estoppel].) 
 
*** If argument is requested on the above tentative ruling, counsel shall contact  
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01428 
CASE NAME: MARTINEZ VS. PROMESSI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BENJAMIN MARTINEZ 
* TENTATIVE RULING: * 
 
Granted. 
 

  

14.  TIME:  9:00   CASE#: MSC16-01851 
CASE NAME: STEWART VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of STEWART 
FILED BY COUNTY OF CONTRA COSTA, CHRISTINA REICH 
* TENTATIVE RULING: * 
 
 The demurrer to the first cause of action for gender discrimination is sustained with leave 
to amend. The demurrer to the second cause of action for sexual orientation discrimination is 
sustained with leave to amend. The demurrer to the sixth cause of action for sexual harassment 
is sustained with leave to amend as to both defendants.  The demurrer to the seventh cause of 
action for aiding and abetting discrimination is sustained with leave to amend as to both 
defendants.   The demurrer to the tenth cause of action for retaliation under Civil Code section 
52.1 is sustained with leave to amend.  The demurrer to the eleventh cause of action for 
whistleblower retaliation is sustained with leave to amend.  The demurrer to the thirteenth cause 
of action for defamation is sustained with leave to amend as to both defendants.  The demurrer 
to the fourteenth cause of action for intentional infliction of emotional distress is sustained with 
leave to amend as to both defendants. 

 Any amended pleading shall be filed on or before March 22, 2017.   

I. Background 

 The background facts are taken from the First Amended Complaint (FAC), the well-pled 
allegations of which the Court presumes to be true for purposes of the demurrer, though this 
does not apply to deductions or legal conclusions.  (See Dale v. City of Mountain View (1976) 
55 Cal.App.3d 101, 105.) 

 Plaintiff Thomas Stewart, Ph.D., was hired by the County as an Administrative Assistant 
III in the Community Services Bureau (CSB) in March of 2015 after working for years for the 
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county in other capacities.  He was subject to a six-month probationary period. He lacked 
several relevant skills for the position but was told he would be trained.   

 In April, 2015, plaintiff was instructed to report to Defendant Christine Reich, a CSB 
Division Manager.  He disclosed to Reich that he had been previously subjected to harassment, 
in his prior role, based on his sexual orientation.  He intended to file a complaint with the Human 
Rights Commission but was dissuaded from doing so by Ms. Reich’s promises that the 
complaint would be unnecessary and she would not tolerate such behavior. 

 In April and May, 2015, plaintiff learned of conflicts between the CSB and the Council 
which required him to work extra hours and through lunches.  (The “Council” is not identified in 
the FAC.)  Reich did not help alleviate these burdens.  She also “repeatedly” told him and other 
employees that she “loved” plaintiff because he was gay and was “in-love” with him.  Plaintiff did 
not authorize disclosure of his sexual orientation (although he also pleads that he is openly gay 
and said this to Ms. Reich).  He informed Reich that he did not like her comments and found 
them offensive, embarrassing and humiliating.  

 Plaintiff received a positive performance review in May of 2015.  Shortly before then, and 
through September, 2015, he was tasked with administering the Community Services Block 
Grant, a low-income program funded by the federal government.  After his performance review 
and while administering the grant, he became aware that at least three employees of the CSB – 
including Reich – employed and allocated grant money to family members.  One, Ms. Camilla 
Rand, attempted to remove a Council member who accused her of lying and misleading the 
Council.  Plaintiff opposed this conduct and reported it to Ms. Rand herself, as well as Reich and 
“other management.”  No action was taken.  But Reich retaliated against plaintiff by increasing 
her criticism of his work performance. 

 Due to Reich’s refusal to decrease his workload, plaintiff suffered exacerbation of a 
preexisting vision impairment called strabismus, which causes crossing of the eyes and 
transposition of letters and words.   Breaks from a computer screen would relieve the condition.  
But Reich rejected any accommodation, stating that plaintiff suffered from dyslexia. She then 
began making fun of him for working late, commenting on his light workload.  

 Plaintiff, who is HIV positive, also experienced an increase in his viral load and drop in 
his T-cell count which he attributes to the stress from the workload.  Plaintiff informed Reich of 
this, and also missed work to attend medical appointments, but she continued to micromanage 
him when he returned.  Plaintiff alleges – on information and belief – that Reich disclosed 
plaintiff’s HIV status to third parties without his consent.  

 In August, 2015, Reich indicated she had discussed his performance with Rand – who 
was one of the individuals plaintiff had accused of malfeasance – and they decided his 
performance was unsatisfactory.  When Plaintiff pointed out the positive earlier review, Reich 
commented that she was “blinded by her love for him” when she wrote it.  On September 14, 
2015, plaintiff was terminated.  Plaintiff indicated his belief that the termination was retaliatory.  
Plaintiff appealed through the Merit Board, but then dropped that appeal upon learning that – 
given his status as a probationary employee – the Merit Board would not consider all the issues 
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he presented.  He withdrew the appeal and timely filed a government tort claim.  Plaintiff has not 
been offered reinstatement. 

 Defendants demur to several of plaintiff’s causes of action.  According to defendant, the 
facts alleged support plaintiff’s claims for retaliation and disability discrimination, but do not 
support allegations that plaintiff was discriminated against or harassed based upon his gender 
or sexual orientation, do not support several other statutory causes of action, and do not support 
his claims for defamation or intentional infliction of emotional distress. 

II. Meet-and-Confer 

 The Court has been presented with a declaration concerning the meet-and-confer 
efforts in this case.  Plaintiff’s counsel requests sanctions for the actions of defendant’s counsel 
in “wasting the Court’s time and causing unnecessary delay” resulting from the “pettiness of 
his demurrer.”  The Court finds the meet-and-confer efforts sufficient and declines to 
impose sanctions. 

III. Analysis 
 
a. First and Second Causes of Action (Gender and Sexual Orientation 

Discrimination) 

 The first and second causes of action arise under the Fair Employment and Housing Act 
(FEHA), specifically Government Code section 12940(a).   “Because of the similarity between 
state and federal employment discrimination laws, California courts look to pertinent federal 
precedent when applying our own statutes.”  (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 
317, 354.)  To sustain a discrimination claim, a plaintiff must plead and prove that (1) he was a 
member of a protected class, (2) he was qualified for the position he sought or was performing 
competently in the position he held, (3) he suffered an adverse employment action, such as 
termination, demotion, or denial of an available job, and (4) some other circumstance suggests 
discriminatory motive.  (Id.)  A plaintiff must plead the essential facts of the case with 
particularity sufficient to acquaint a defendant with the nature, source and extent of the FEHA 
cause of action. (Alch v. Superior Court (2004) 122 Cal.App.4th 339, 382.)  

 Only the fourth element – circumstances suggesting a discriminatory motive – is at issue 
here. Defendants contend that the alleged comments do not show animus towards plaintiff 
based on gender or sexual orientation. 

 Plaintiff’s pleading is confusing, in that it conflates these discrimination claims with the 
alleged retaliation for his reports of the misuse of the grant money and defendants’ alleged 
failure to accommodate his disability.  Plaintiff pleads that Reich made comments about her love 
for gay people, made comments that she was “in love” with him, and discussed his status as a 
gay man with co-workers – all in or around April and May, 2015.  Plaintiff alleges, on information 
and belief, that Reich also discussed his HIV status with co-workers, though the timing is 
unclear.   Plaintiff alleges that he told Reich this made him uncomfortable, though it is not clear if 
the comments continued after that.   
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 During that same period, plaintiff became responsible for administering the grant.  In 
May, 2015, Reich gave him a positive performance review.  In late May, 2015, he discovered 
the alleged improper distributions concerning the grant, which he reported.  In opposition, 
plaintiff also claims the “poor treatment continued in the form of refusing to decrease his 
workloads when he was overburdened and needing accommodation for his disability….”  
(Opposition, p. 3.)  Then, in August, 2015, Reich gave him the poor performance review and 
commented that her original review was positive because she was “blinded by love” for him.   

 Viewing this in the light most favorable to plaintiff, none of these allegations suggest a 
discriminatory motive based on plaintiff’s gender or sexual orientation, even assuming the 
comments themselves suggest ill will.  The positive performance review came at or after the 
comments Reich is alleged to have made, which include disclosure of his sexual orientation 
though he pleads that he told Reich he was openly gay. The pleading is unclear as to when the 
third-party disclosure of his HIV status was made, and he alleges it solely on information and 
belief.  Because of the conflation of these allegations with those related to retaliation and 
disability accommodation, it is almost impossible to determine the “nature, source and extent” of 
plaintiff’s gender and sexual orientation claims as opposed to the others.  (Alch, supra.)   

b. Sixth Cause of Action (Sexual Harassment) 

 Sexual harassment based on a hostile work environment requires plaintiff to plead and 
prove that he was subject to unwelcome harassment, the harassment was based on his gender, 
and the harassment was severe or pervasive enough to alter the conditions of employment and 
create an abusive working environment.  (Fisher v. San Pedro Peninsula Hospital (1989) 214 
Cal.App.3d 590, 608.)  

With respect to the pervasiveness of harassment, courts have held an employee 
generally cannot recover for harassment that is occasional, isolated, sporadic, or 
trivial; rather, the employee must show a concerted pattern of harassment of a 
repeated, routine, or a generalized nature. That is, when the harassing conduct is 
not severe in the extreme, more than a few isolated incidents must have occurred 
to prove a claim based on working conditions.  

(Lyle v. Warner Brothers Television Productions (2006) 38 Cal.4th 264, 283-284 [internal 
citations omitted].) 

 Plaintiff’s allegations in this cause of action are similarly unclear.  The title suggests it is 
a claim brought under Section 12940(i), which is the aiding and abetting statute and is covered 
in the seventh cause of action.  The text references section 12640(j)(1), and specifically its bar 
on discrimination based on “disability.”  (See FAC, ¶ 60.)  The remaining text alleges sexual 
harassment generally, referring only to the prior alleged facts. 

 Presuming this is in fact meant to be a cause of action for sexual harassment based 
upon plaintiff’s gender and/or sexual identity, Plaintiff fails to allege facts that any harassment 
was sufficiently severe or pervasive.  The several comments or at best sporadic and do not 
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constitute pervasive conduct or “behavior so objectively offensive as to alter the conditions of 
the victim's employment and create a hostile or abusive work environment.”  (Lyle at 283.)  

 Plaintiff attempts to distinguish Lyle on the basis that it involved a male-female 
harassment “which involves traditional comments made to women in the workplace, where one 
or two comments were made to a female employee” while here there was “an attack on 
plaintiff’s entire identity as a gay man.”   (Opposition at p. 6.)  Not so.  Lyle involved a series of 
allegedly lewd and inappropriate comments made over a period of time, few of which could be 
described as traditional.  (See id. at 275-276.) 

 Finally, while a single incident can be the basis for a harassment claim, that proposition 
covers physical or sexual assault – conduct so egregious that it need not be repeated to prove 
harassment.  (Lyle at 284, citing, inter alia, Herberg v. California Institute of the Arts (2002) 101 
Cal.App.4th 142, 150–153 [liability for sexual harassment may not be imposed based on a 
single incident that does not involve egregious conduct akin to a physical assault or the threat 
thereof].)  None of plaintiff’s allegations rise to this level. 

c. Seventh Cause of Action  (Aiding-and-Abetting) 

 A supervisor may be personally liable for aiding-and-abetting another’s violation of 
Section 12940:  “If the supervisor participates in the sexual harassment or substantially assists 
or encourages continued harassment, the supervisor is personally liable under the FEHA as an 
aider and abettor of the harasser.”  (Fiol v. Doellsted (1996) 50 Cal.App.4th 1318,1327.)  
Plaintiff does not allege that Reich merely participated or encouraged these acts, but that she 
performed them herself – she is alleged to be the harasser.  This is a claim for direct personal 
liability for the tort, not for aiding-and-abetting another in committing it. 

 An employer may be vicariously liable for the discriminatory acts of its employee, but 
vicarious liability is different from aiding-and-abetting liability.  (See id. at 1331.)  Plaintiff’s claim 
against the County is that it is “vicariously and strictly liable” for Reich’s aiding-and-abetting of 
discrimination.  (FAC, ¶ 71.) Because that claim cannot stand as pled against Reich, the County 
cannot be vicariously liable for it.  (See John R. v. Oakland Unified School Dist. (1989) 48 
Cal.3d 438, 447 [vicarious liability extends to torts of employee].) 

d. Tenth Cause of Action  (Civil Code section 52.1) 

 Plaintiff claims that the County is vicariously liable for Reich and others using threats and 
intimidation to stop his speech and retaliate against him.  The specific threats and intimidation 
pled are “harassment, defamation, and creating a false record of [plaintiff’s] poor performance.”  
(See FAC, at ¶ 91.)  

 “Speech alone is not sufficient to support an action brought pursuant to [section 52.1] 
except upon a showing that the speech itself threatens violence against a specific person or 
group of persons; and the person or group of persons against whom the threat is directed 
reasonably fears that, because of the speech, violence will be committed against them or their 
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property and that the person threatening violence had the apparent ability to carry out the 
threat.”  (Civ. Code §52.1(j).)   

 The statute requires that plaintiff plead both that the speech itself threatened violence 
and that he was concerned that his activities could subject him to violence. (Id.)  None of the 
speech alleged in the FAC threatens violence to plaintiff.  Similarly, the impact of stress on 
plaintiff’s HIV is neither a threat of violence or an act of violence as that term is used in the 
statute.  Leave to amend will be granted to allege speech that constitutes a threat of violence, 
if any indeed exists, but plaintiff is cautioned that merely attaching the phrase “threat of 
violence” to the existing allegations – which do not include statements threatening violence – 
will be insufficient.  

e. Eleventh Cause of Action  (Labor Code section 1102.5(c)) 

 Labor Code section 1102.5(c) provides: “An employer may not retaliate against an 
employee for refusing to participate in an activity that would result in a violation of state or 
federal statute, or a violation or noncompliance with a state or federal rule or regulation.” 

 Plaintiff alleges a violation in that, among other things, he requested accommodations 
and reported malfeasance with regard to the CSB grant, for which the County terminated him in 
retaliation.  Defendants contend that: 1) plaintiff must identify the state or federal statute, rule, or 
regulation that the County would have violated in administering the grant; 2) plaintiff reported the 
conduct only to those who allegedly committed it; and 3) he did not allege that he was asked to 
participate in the misconduct. 

 Plaintiff argues that he need not identify a specific rule.  He borrows from wrongful 
termination case law holding that “constitutional or statutory” public policy protecting at-will 
employees could include matters – such as public policy promoting airline safety – that were not 
tied to specific constitutional or statutory provisions.  (See Green v. Ralee Engineering Co. 
(1998) 19 Cal.4th 66, 74.)  Plaintiff’s allegations that certain officials directed money from the 
grant to their own relatives sufficiently alleges a violation of public policy that the claim survives 
even absent reference to a specific statute; the Court is not put in the position of guessing the 
policy.  (Contrast Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1257 [“Turner's vague 
charge of "Alcohol, Tobacco and Firearms laws" violations, largely unaccompanied by citations 
to specific statutory or constitutional provisions, puts ABI and the court in the position of having 
to guess at nature of the public policies involved, if any.”].) 

 Next, the debate between the parties concerning whether plaintiff can state a claim 
under section 1102.5(c) where he reported the alleged misconduct only to those who were 
committing it is off-point.  Protections for reporting/disclosing violations of law are found in 
separate subsections of the statute, such as subsection (b), which addresses reports to law 
enforcement agencies.  (See, e.g., Mize-Kurzman v. Marin Community College Dist. (2012) 202 
Cal.App.4th 832, 855, 859; Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 241.)  
Subsection (c), however, does not involve reporting or disclosure; it bars retaliation for an 
employee’s refusal to engage in a violation.  The Court notes that plaintiff references his 
reporting of the alleged malfeasance, and he bases his allegation in part on reporting activities 
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(FAC, at ¶ 98); the cause of action itself nonetheless concerns his refusal to participate. (See 
FAC, ¶ 100.)   

 But Plaintiff fails to plead that he was asked to participate in such an activity and refused 
to do so.   Rather, he pleads that he reported the allegedly unlawful practices and then 
experienced retaliation.  The Court does not opine whether this states a claim under a different 
subsection of 1102.5, but it is deficient under subsection (c) based on plaintiff’s failure to allege 
how he was asked to participate in a violation and the fact that he refused. 

f. Thirteenth Cause of Action (Defamation Per Se – Libel) 

 Plaintiff alleges that Reich and the County created and publicized a written record of 
poor performance contained in a performance review and otherwise falsely labeled plaintiff a 
“poor performer.”  For libel to attach in the context of employment, the evaluation must falsely 
accuse an employee of “criminal conduct, lack of integrity, dishonesty, incompetence or 
reprehensible personal characteristics or behavior.”  (Jensen v. Hewlett-Packard Co. (1993) 14 
Cal.App.4th 958, 965.)  Plaintiff claims that recording him as a “poor performer” is the same as 
incompetence, but the case law holds that this is a non-actionable opinion.  (Gould v. Maryland 
Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1154 [“Here, the statement by Gould's 
supervisor accusing Gould of "poor performance" is clearly a statement of opinion. … Therefore, 
under Jensen, we conclude this statement is not defamatory.”].) 

g. Fourteenth Cause of Action  (IIED) 

 The elements of a cause of action for intentional infliction of emotional distress are (i) 
outrageous conduct by defendant, (ii) an intention by defendant to cause, or reckless disregard 
of the probability of causing, emotional distress, (iii) severe emotional distress, and (iv) an actual 
and proximate causal link between the tortious conduct and the emotional distress.  (Nally v. 
Grace Community Church (1998) 47 Cal.3d 278, 300.)  “Liability has been found only where the 
conduct has been so outrageous in character, and so extreme in degree, as to go beyond all 
possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a 
civilized community. ... Further, the tort does not extend to mere insults, indignities, threats, 
annoyances, petty oppressions, or other trivialities.” (Cochran v. Cochran (1998) 65 Cal.App.4th 
488, 496 [internal quotations and citations omitted].)  Simple pleadings of personnel 
management will not support an IIED claim.  (Janken v. GM Hughes Electronics (1996) 46 
Cal.App.4th 55, 80.)  But, “if properly pled, sexual harassment will constitute the outrageous 
behavior element of a cause of action for intentional infliction of emotional distress… .”  (Fisher, 
214 Cal.App.3d at 618.)   

 Defendants contend that plaintiff pleads only personnel management activity and, in any 
event, the alleged conduct is not sufficiently extreme or offensive to support an IIED claim. 
While a properly pled sexual harassment claim is not a “simple pleading of personnel 
management” and could support an IIED claim, plaintiff here has not properly pled harassment 
for the reasons stated above. 

h. Leave to Amend 
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 The Court grants plaintiff leave to amend, and the amended pleading shall be filed on or 
before March 22, 2017. 

 
Case Management Conference: 
 
Continued to May 2, 2017 at 8:30 in Dept.33.  
 
*** If argument is requested on the above tentative ruling, counsel shall contact  
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
 

  

15.  TIME:  9:00   CASE#: MSC16-01958 
CASE NAME: JIANG VS MENG 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY JIULONG MENG 
* TENTATIVE RULING: * 
 
Granted.  Responsive pleading to be filed and served by 4/1/17. 
 
*** If argument is requested on the above tentative ruling, counsel shall contact  
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
 

  

16.  TIME:  9:00   CASE#: MSL14-04324 
CASE NAME: PORTFOLIO RECOVERY ASSOCIATES 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Granted. 
 
*** If argument is requested on the above tentative ruling, counsel shall contact  
Department 33 on 3/1/17 for argument on 3/7/17 at 10:00. 
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17.  TIME:  9:00   CASE#: MSN16-2403 
CASE NAME: KELLY VS. WRIGHT 
HEARING ON MOTION TO REMOVE RESTRAINING ORDER 
FILED BY TYLER C. WRIGHT 
* TENTATIVE RULING: * 
 
Appear on 3/7/17 at 1:30 P.M. in Department 33. 
 

  

18.  TIME:  9:00   CASE#: MSN17-0188 
CASE NAME: MARAMONTE VS. CONTRA COSTA COUNTY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 

  

19.  TIME: 11:00   CASE#: MSC15-00444 
CASE NAME: GUAJARDO VS. CROWN AUTOMOTIVE 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 3/6/17 at 9:00 AM in Department 33.  
 

 

 
ADD-ONS 

 

20.  TIME: 9:01  CASE#: MSC14-01054 
CASE NAME: CHARLES ANDREWS VS. NATIONSTAR 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY CRATUS HOMES, LLC 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to 3/3/17 at 11:00 AM in Dept. 33.  Parties are to appear. 
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21.  TIME: 9:01  CASE#: MSC14-02007 
CASE NAME: HORACE VS. PARADISE SKATE 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 

 

 


